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1.        The first thing I am going to deal with today is a preliminary issue and the question for me is whether or not the Timeshare Act 1992 applies in this case. If I were to find that it does apply then it is accepted by both sides that the claim would fail because either the defendants can benefit from s.5(4) of the Act or, depending on various facts, s.5(2).
2.        The starting point therefore has to be to look at the Timeshare Act 1992 and I indicated to the parties I had the opportunity yesterday evening of considering the matter at some length and reading the bundles filed.   I am sorry I did not have the opportunity of seeing Mr Temmink's skeleton but I have read that this morning.
3.        S.1(1)(a) of the 1992 Act refers to timeshare accommodation and the same is defined as:   "Any living accommodation in the United Kingdom or elsewhere used or intended to be used wholly or partly for leisure purposes by a class of persons referred to below in this section as timeshare users, all of whom have rights to use or participate in arrangements under which they may use that accommodation or accommodation within a pool of accommodation to which that accommodation belongs for a specified or ascertainable period of the year."
4.        I think within that sentence we have seen the word "accommodation" used at least six times so not surprisingly one then wants to know "Well what on earth does accommodation mean?" S.1(2)(a) turns to that issue and it says that for the purposes of the section I have just read out accommodation means accommodation in a building or in a caravan as defined in s.29(1) of the Caravan Sites and Control of Development Act 1960.
5.        So we turn to that section of that Act but before we do so "accommodation" also refers to "building" and I happen to note that when looking at the interpretation section, S.29 of the 1960 Act, building is simply described as "any structure or erection in any part of a building as so defined but does not include plant or machinery comprised in a building".   In any event Mr Auld is not advancing an argument based on the matter in question being a building.
6.        So we then have to turn to s.29(1) of the 1960 Act and as I indicated it is always my practice to have a copy of the Green Book for 1998 to hand, a spare copy always being kept at home and I availed myself of the same last night, and if one looks under the Caravan Sites Act 1968 s.16 that then refers to s.29(1) of the 1960 Act and I am now looking at page 1277 of the 1998 Green Book.   There it says:   "Caravan.   This is defined by s.29(1) of the Caravan Sites and Control of Development Act 1960 as follows:   'Caravan means any structure defined or adapted for human  habitation which  is capable of being moved from one place to another, whether by being towed or being transported on a motor vehicle or trailer, and any motor vehicle so designed or adapted, but does not include (a) any railway rolling stock which is for the time being on rails forming part of a railway system, or (b) any tent.'"
7.        In the footnote to the section I have just read out there was interestingly reference to a case called Roy Crimble Ltd v Edgecombe [1991] 131 New Law Journal 928. Why I said it was of interest is because the short note said "A houseboat moored to the verge of a protected site had been held not to be a caravan stationed on land for the purposes of the Act" so when I looked at that authority I was hoping that more would be said about the first part of that sentence than the second.  In fact in the judgment, if you read the short note of the judgment, it simply says "Well even if a houseboat is a caravan in that particular case it was not stationed on land" so that did not help us.
8.        Further on in the footnote there was reference to a case, Wyre Forest District Council v Secretary of State for Environment [1990] 2 AC, 357 which you will find reported at 1 All ER 1990, 780 and it may be obliquely relevant to the question I put to Mr Temmink just before I rose.   It says "On the other hand the home must be mobile as a single unit.  If it cannot be moved except after being dismantled it is outside the definition".  Anyway we didn't go down that path.
9.        I have seen pictures of the structure in question and they are in the defence bundle which is the blue bundle. Page 4 of the same is a very neat plan and pages 5 to 16 have a number of very clear photographs, indeed I focused on photographs 8, 9, 11 and 12 and further within that bundle at page 17 there is a letter.   I have only got the first page of that letter - oh, I beg your pardon, the second page is photocopied in landscape.   It is from Mr Freeman.   The second page adds little.  It is to somebody called Mr Spiers and I understand that letter was sent to the claimants in April of this year and for what it is worth Mr Freeman comments on what we see in the photographs saying "I understand they are basically park homes that have been positioned by crane on floating pontoons within the canal basin". Anyway, I have said I am particularly helped by those photographs which clearly show me what I am meant to be looking at and within that context I then turn to the definition set out at s.29(1) of the 1960 Act and ask myself in essence the questions which Mr Auld sets out in his skeleton at page 3.
10.      First of all, is it a structure? I think the answer must be yes.  Is it designed for human habitation? Well it is clear from the plan at page 4 of the defendant's bundle that it is so designed for human habitation.   S.29(1) of the 1960 Act then continues " — which is capable of being moved from one place to another, whether by being towed or by being transported on a motor vehicle or trailer".   Mr Auld precis that section by saying "which is capable of being towed".  Well it is a bit more than that.  We have a 40' x 12' structure, I take those dimensions I think it is from page 4, allow me to turn back to page 4 -yes it is from page 4 - which I take it is a document which was sought from the claimants at one point, and I ask myself "Is that capable of being moved from one place to another, either by being towed or being transported on a motor vehicle or trailer?" and my answer to that question must be "Yes".
11.      The 1971 Act I was referred to I find of no assistance at all.    I have no difficulty in finding that the structure shown in those photographs clearly falls within   the   definition   under  s.29(1)   of the   1960  Act  and   therefore   is accommodation for the purposes of the 1992 Act. Whilst we were all grateful to Mr Auld for the historical perspective taking us back to Haydn's case of 1584, a case often discussed in Gloucester I am told, I needn't go down that path, so for today's purposes I find that the structure in question is clearly accommodation which falls within the Timeshare Act of 1992 and because of the provisions of ss. 5(4) and possibly s.5(2) of that Act the claimant's case will fail.
